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BLATANT BASHING ON BLOGS: LICENTIOUS LmEL OR
LEGITIMATELY LEGAL?
SAMANTHA HUNTER•

I.

INTRODUCTION

n an increasingly technological world, the law does not always
provide a clear and correct answer to the issues that arise
along with technology. The forefathers of this country created
the Constitution as a framework for Americans, but changes
in the last century have created some grey areas. One such area is
an issue that constantly appears in lawsuits and in the media: freedom of speech. Freedom of speech, one of the primary guaranteed
rights of Americans, is not without its limits. At some point, a person is no longer exercising free speech but is actually outside of the
law. However, this line is not easy to define. On one hand, people's
comments at the dinner table or in their personal journals are private and protected as free speech. On the other hand, when those
comments enter some part of the public sphere, such as the internet,
the accuracy of said comments becomes more important. With the
new mediums that have developed over recent years, individuals
have ample opportunities to express themselves. In addition, these
expressions can often reach large audiences. Such is the case with
blogs, an outlet that has become increasingly popular over the last
five years.
This essay will provide an overview of a recent case involving a
blog followed by an examination of arguments both defending and
opposing the free speech rights of bloggers. The evidence ultimately
indicates that while bloggers are protected under the rights of free
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speech, just as authors of other forms of media are, they are still
responsible for what they write and are still susceptible to charges
of libel. Simply using a new form of media does not exempt one
from using it responsibly. Furthermore, such responsibility requires
that bloggers become familiar with what sort of statements could be
considered libelous.
Weblogs, or "blogs" as they are typically called, have become
much more common over the last five years and have sparked debate
about their content. Blogging has been around since the development of the internet, just in different forms than it exists today. The
definition of a "blog" is a website that displays in chronological order the postings by one or more individuals and usually has links to
comments on specific postings.' More specifically, a blog is an "on1ine, regularly updated journal or newsletter that is readily accessible
to the general public by virtue of being posted on a website." 2 Blogs
ordinarily consist of ideas, photos, and video clips, which typically
illustrate the author's interests. Some blogs are more professional;
the Washington Post newspaper manages a blog that is comprised
of opinion posts written by its staff on a variety of topics from local
politics to book recommendations. 3 Other blogs focus on personal
interests and hobbies, such as cooking or golfing.
The development of blogging has not been without controversy. Many bloggers see themselves as amateur journalists. A prime
example of this type of character is well known muckraker Matt
Drudge, the author of the Drudge Report, who is most famous for
having broken the news of the Monica Lewinsky scandal via his
website. Despite the fact that Drudge lacks a journalist education
and answers to no high authority like an editor or publisher, Drudge
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sees himself as a journalist. Journalists often adhere to a code of ethics that requires their work to be objective and edited, while Drudge
and others are free to put any sort of slant they want on issues. Here,
an important aspect of blogs comes to the forefront. Bloggers are
free to obscure information with their opinions, something for which
journalists could be sued. Are bloggers equally susceptible to libel
suits? Bloggers arc frequently guilty of obscuring information with
their opinions, often times including defamatory information about
other people. These sorts of comments could be considered libelous
- and are considered libelous by many people - but they could also
merely be citizens exercising their right to free speech.

II. THE CASE
Recently, a case in Forsyth County, Georgia between a blogger
and his former lawyer brought the legal concerns ofblogging to the
public eye. Rafe Banks is a practicing lawyer in Cummings, Georgia
at a four-lawyer firm. He took a case defending a client, David Milum, against drunken driving charges. Banks and Milum disagreed
about the strategy of the defense, and eventually Milum decided to
hire a different lawyer and subsequently fired Banks. Milum demanded that Banks refund the three thousand dollar retainer fee that
he had paid, but Banks refused to do so. The two parted ways, Banks
indifferent and Milum clearly unhappy with the result of the brief
business relationship. Milum decided to express this anger on his
local blog About Forsyth; Milum wrote,
Are you a drug dealer when you have an ounce of cocaine
in your possession worth hundreds of dollars or when you
carry $ 25,000.00 to a Superior Court judge . . . to keep
a drug dealer out of jail? Are you a drug dealer when you
have a gram of methamphetamine in your possession or is it
when you arrange for a lifelong drug dealer to escape doing
eighteen years in federal prison for attempted murder? Polo
Fields resident Rafe Banks is both. 4
4
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Milum ended his rant by asking, "Rafe, don't you wish you had given
back my $3,000 retainer?"5 Months later in May of2004, Banks was
informed of these accusations. Banks, stating the accusations to be
completely false, unsuccessfully ordered Milum to recant his statement. Banks then decided to sue Milum for libel in a case that would
go all the way to the Georgia Supreme Court.6 Banks sought between four hundred thousand and two million dollars in reparations.
After four days in trial, the court ruled in favor of Banks and ordered
Milum to pay Banks fifty thousand dollars. While the amount of
money was well below what Banks sought, be was pleased with the
result as it shut down Milum's site and proved to the community that
the accusations were fal se?
According to the Media Law Resource Center, this was the first
time a blogger lost a libel suit in the United States.8 The frequency of
blog libel suits in the last four years since this case has substantially
increased. Until this case, bloggers were seen as essentially harmless
and free from judgment since they are generally regular, workingclass people. However, while these people do not have a newspaper
or television outlet to fund publication s, they are still just as capable
of damaging other people's reputations. For example, the New York
Times, the largest seven-day newspaper in the United States, circulates around one million newspapers every day.9 The Drudge Report,
on the other hand, received an average of over twenty million hits
per day in the last year. 10 With the growing presence of the internet
in daily life, some websites can reach more people than large newspapers. People like Rafe Banks can testify that due to this far reaching effect of the internet, bloggers are able to inflict serious harm
5
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on a person's reputation. But even after establishing that comments
made on blogs can be damaging to others' reputations, the question
still remains as to whether these damaging comments are protected
under the First Amendment. The Georgia Supreme Court ruled that
bloggers are not in fact protected by the Constitution; however, this
has caused quite a stir over the last couple of years as Milum has appealed the case. Since the ruling, a coalition of bloggers has formed
in support of Milum and his right to free speech.

III.

T HE ARGUMENT

There are four criteria to consider when evaluating if a comment is libelous, as outlined by a collection of court cases over the
last decade. Should these four elements of defamation be present,
one is at liberty to take legal action against the person who authored
said comment. First, it must be shown that the defendant made a
defamatory communication to a third person." Second, the plaintiff
must prove that the statement was, in fact, false. 12 Third, it must be
proven that the defendant was at fault in communicating the statement.13 Fourth, damage to the plaintiff must be shown.14 If these four
elements of defamation are present, a person is able to sue the offender regardless of what medium was used to publish the damaging
comments. This four prong litmus test diminishes some ofbloggers'
freedoms by making it easy to identify libel as it is defined according
to today's legal system.
However, bloggers do have certain protections, one of which
they gained in June of 2003 regarding the republishing of information. The Court of Appeals for the Ninth Circuit ruled in Batzel v.
II
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Smith that bloggers cannot be sued for libel if the information has
also been published elsewhere.15 The court's decision for this case
was based on a section of the 1996 Communications Decency Act,
which states that "no provider or user of an interactive computer
service shall be treated as the publisher or speaker of any information provided by another information content provider." 16 This ruling
made it more difficult to sue bloggers for libel and was an important
victory for online free speech advocates, such as Shaun Mullen, who
stated,

Bloggers cannot be sued because of intemperate comments
left on their blogs because of a clause in the Communications Decency Act. The exposure ofbloggers is further limited because they usually blog about public figures and, as is
the case with more traditional media, malice with reckless
disregard for the truth would have to be proved.17
In addition to enjoying these small victories, bloggcrs are also
protected by free speech when making statements that are opinions
or statements that are clearly ironic or satirical.
It is easy to understand why some bloggers and blog supporters
would be wary of the government's involvement in their personal
expressions online. John Milton once asserted in a speech addressed
to the English Parliament that a nation's unity is created through
blending individual differences rather than imposing homogeneity. 18
Bloggers believe that by limiting what people are allowed to write
online, the government is getting dangerously close to censoring free
speech and attempting to stifle personal opinions. The First Amendment to the United States Constitution states, "Congress shall make
IS
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no law ... abridging the freedom of speech, or of the prcss." 19 These
blog supporters fee l that the courts that interpret the Constitution
should never rule against a blogger who is merely exercising his free
speech. They gain support for their cause by likening themselves
to the oppressed citizens living under Joseph Stalin in the Soviet
Union or Joseph Goebbels in Nazi Germany. Political activist Noam
Chomsky pointed out that the aforementioned authoritarians were
only in favor of free speech when speech was in favor of the views
that they liked.2 Chomsky asserts that a person is only in favor of
freedom of speech if they are in favor of freedom of speech precisely
for views they despise.21 Chomsky articulates what many bloggers
today feel: those who sue bloggers for libel due to unfavorable comments made online are violating the fre.edoms guaranteed in the First
Amendment. From their perspective, an unflattering comment is not
an illegal comment.
The other side of the argument- that bloggers should not be
immune from libel suits- is more straightforward. Should a person
fulfill the four criteria of defamation, many hold the opinion that this
person is unequivocally guilty of libel. People have become increasingly more aware of this definition, which is evident by the amount
of cases against bloggers and by the ruling of Banks v. Milum.

°

IV.

EMERGENCE OF BLOGS COMPARED TO THE EMERGENCE OF
NEWSPAPERS

The recent growth and popularity of blogs can be compared to
the same growth and popularity that surrounded newspapers when
they first came into circulation in the American colonies. At that
time, there were no strict rules regarding what the newspapers printed. A monumental case took place in 1733 and is widely referenced
in the journalism world. The case involved three men named Peter
19

U.S. CoNST. amend. I.

20

See MARK A CIIBAR, MANUFACTURING CoNSENT: NOAM CHOMSKY AND THE MEDIA 92 ( 1996).

21

See id. at 93.

BYU P RELAW

64

REVIEW, V OL.

23,2009

Zenger, James Alexander, and William Bradford, who had recently
begun publishing a political newspaper entitled The New York Journal. 22 The newspaper covered some of the political corruption of the
time and specifically made reference to the governor of the New
York province, William Cosby, as taking part in such corruption.23
Cosby was enraged and attempted to have the newspaper shut down
after only two months of publication. Zenger, a poor German immigrant, was represented by one of the most prominent lawyers of the
time period, Alexander Hamilton. Hamilton gave a notorious closing
statement about the importance of maintaining free speech in the
newspapers. Hamilton argued:
It is natural, it is a privilege, I will go farther, it is a right,
which all free men claim, that they are entitled to complain
when they are burt. They have a right publicly to remonstrate against the abuses of power in the strongest terms, to
put their neighbors upon their guard against the craft or open
violence of men in authority, and to assert with courage the
sense they have of the blessings of liberty, the value they
put upon it, and their resolution at all hazards to preserve it
as one of the greatest blessings [of] heaven . ... The question before the Court and you, Gentlemen of the jury, is not
of small or private concern. It is not the cause of one poor
printer, nor of New York alone, which you are now trying.
No! It may in its consequence affect every free man that
lives under a British government on the main of America. It
is the best cause. It is the cause of liberty.24

Clearly, the conflict between free speech and libel was just as
much of an issue in 1733 as it is today. The jury, despite serious
opposition from the current government, voted that the libel charges did not stand and that Zenger was acting within his free sp eech
22

See Richard H. Menard, Ten Reasonable Men, 38 AM.

CRIM.

L. REv. 179,

186 (2001).
23
24

See id. at 187.
PELEG WBJTMAN CHANDLER, AMERICAN CRIMINAL TRIALS

179 (2008).

BLATANT B ASHING ON B LOGS

65

rights since he was reporting facts that turned out to be true. 2 5 Since
this time, however, there have been many cases that did find newspapers guilty of committing libel.
The parallels between newspapers and blogs are evident. Black's
Law Dictionary defines newspapers as "a. publication for general circulation, usually in sheet form, appearing at regular intervals, usually daily or weekly, and containing matters of general public interest,
such as current events."26 When phr:ased this way, newspapers clearly
resembles blogs. Furthermore, many acclaimed national newspapers
have blogs online to report news. The line between newspapers and
blogs has certainly become blurred over the last decade.

V.

CONCLUSION

The same principles established in the Zenger case are used to
guide newspaper libel suits today. It is likely that blogging will continue on the same path. Bloggers will inevitably be held more responsible for what they publish in the future as laws become more
precise, just as newspaper laws have become more precise since 1733.
Banks v. Milum showed that bloggers are certainly more vulnerable
today to libel charges than they were ten years ago, thus the process
appears to have already begun.
In regards to the current debate between the self-dubbed "online free speech activists" and those who support legal action against
bloggers, the sentiment is clear in the United States today. The Georgia Supreme Court has already shown that bloggers should be more
aware of ways in which they might commit libel, for they can definitely be held responsible for their comments. The legal ramifications of writing a blog will become more serious, just as comments
in the newspaper have become more serious. As with other forms
of media, bloggers are protected under the rights of free speech, but
they are still responsible for what they write and are still susceptible to charges of libel. Simply using a new form of media does not
25
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exempt one from using it responsibly. Those participating in blogging must learn their lesson from Banks v. Milum and properly learn
about what constitutes online defamation before the ramifications of
their ignorance cost them a great deal of money in the future.

